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HMRC ERS & Valuations subgroup
HMRC, 100 Parliament Street, London SW1A 2BQ
Minutes
ERS Forum Valuation Subgroup – 11 November 2013
Attendees 

William Franklin – ifs ProShare
Mark Gearing – Employee Ownership Association
Ian Murphie – ifs ProShare

Rebecca Elnaugh – Deloitte
Alan Judes – ESOP Centre
Nicholas Stretch – Quoted Companies Alliance

David Bowes – CIOT

Graham Muir – Share Plan Lawyers Group

John Franklin – New Bridge Street

Martin Benson- ICAEW

Fiona Bell – Office of Tax Simplification

Mark Saunders – PwC
Nichola Ross Martin - Association of Tax Technicians

Colin Strudwick – HMRC (Chair)
Barry Roland – HMRC Shares and Assets Valuation (SAV)

Hasmukh Dodia - HMRC Savings and Share Schemes (SASS)

Apologies

Anne Croft  - CIOT
Sue Tilstone – Deloitte
Nadia Bhimji – New Bridge Street
Welcome and introductions 

1. The chair welcomed attendees and explained that the main focus of today’s meeting was to discuss the valuation comments coming out of the consultation following the Office of Tax Simplification’s review of the unapproved share schemes. HMRC plans to publish the consultation response at Autumn Statement followed by draft legislation few days later. HMRC warned that the outcome of this meeting might not be reflected in any documentation published at Autumn Statement as Ministers might prefer to consider it in the context of the next iteration.
Simplification Proposals – HMRC Consultation
2. Comments from the consultation were discussed. Quarter up rule in s272 TCGA 1992 was considered archaic and difficult to explain. Any replacement to the current rule must be easier to apply, practical and arrive at a reasonable market value.

3. Members suggested that changes in methodology to establish market value of shares should be coupled with a rewrite of s272 in plain English. It was not clear what the policy rationale was behind the wording of this section. 

4. It was proposed, and generally agreed, that valuation should be based on the actual price if shares were sold (including exercise of options followed by same-day sale) and the closing price if the shares were not sold.

5. It was suggested that using the closing price of the previous trading day would be easier to establish although may result in higher market value on occasions. If the shares are sold on the same day then the default should be the selling price.
6. It was also suggested that the simplest approach would be for a means of establishing market value of shares to be set in legislation, rather than allowing various approaches. Where there are choices, an individual could apply a different method in their tax return to that that used by their employer as part of the PAYE returns.

7. A question was asked about whether any changes in legislation would be retrospective. Members suggested changes should only be applied to shares acquired and disposed of after the date the legislation comes into effect.

8. It was also suggested that only one value should be used for both income tax and capital gains tax purposes. Currently, PAYE is applied by the employer on reasonable estimate of the value of shares, which may require the employee to make an individual return to cover any underpayment of tax.

9. It was also suggested that any new valuation rule should also be applied to NASDAQ and AIM listed shares. 
10. It was agreed that the new method should be applied consistently. If there was a menu of different methodologies it could lead to confusion and inconsistent valuations.

11. There was a request for any update to guidance to cover the market value rule to be applied to cash for shares. 

HMRC priorities for valuation guidance simplification/improvement

12. HMRC also explained that it was seeking to implement the OTS’s recommendation in relation to valuation guidance. HMRC asked the meeting to suggest what the priority areas should be.

13. It was suggested that it should be acceptable to use email to exchange correspondence with SAV. HMRC made it clear that use of email for correspondence was not generally permitted due to data security concerns.  SAV could accept correspondence by email if their clients signed an authority accepting the risk of communicating in this way.  

14. A point was raised about how confident can customers be in relying on HMRC guidance and examples when doing their own valuation. HMRC suggested guidance cannot cover all possible scenarios but it was unlikely to dispute valuations if it can be shown that the guidance/examples had been applied fairly and reasonably. It was suggested that the ‘without prejudice’ qualification warning to HMRC valuations can confuse customers.
15. A question was raised about why EMI valuation methodology examples were limited to EMI. Why can’t values accepted for EMI be applied to other SMEs for unapproved share awards if the underlying legislation is the same? HMRC explained that EMI valuations were generally regarded as lower risk and so it was not necessary or proportionate to submit each one to detailed scrutiny, the same could not be said for all other ERS arrangements. EMI is designed to be more straightforward for companies to operate. In order to facilitate this HMRC offered a pre transaction valuation check and also sought to minimise interventions. It was accepted that HMRC could not extend pre transaction valuations to unapproved arrangements. 
16. There was a concern about why HMRC insists on a form being completed for each valuation request when the original application has a letter with a full explanation. HMRC confirmed that this was an admin process requirement and could be reviewed. It was suggested that VAL231 could be amended to cover all future correspondence.
17. HMRC asked if clearer guidance around restrictions would be of use. It was suggested that guidance should cover the effect on value of specific restrictions in terms of discounts. Others thought it would be useful to have simple guidance around what is a restriction rather than an intrinsic feature of the share although it was recognised this may be difficult. 
18. HMRC requested members contact HMRC with suggestions on improving guidance around these issues.

Valuation of Employee Shareholder Shares

19. HMRC asked members for feedback on the valuation process for employee shareholder shares. Any comments on the process or the form to be sent to HMRC.
AOB
20.
The date of the next meeting is to be advised.  
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